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I do not want my house to be walled in
 on all sides and my windows to be stuffed.
I want the cultures of all lands to be blown 
about my house as freely as possible. 
But I refuse to be blown off my feet by any.

Mahatma Gandhi

A. Introduction

Culture is at the centre of many developments in Public International Law.  The Constitution of the United Nations Educational, Scientific and Cultural Organization (UNESCO) defines the purpose of the organization as “to contribute to peace and security by promoting collaboration among the nations through … culture in order to further universal respect for justice, for the rule of law and for the human rights and fundamental freedoms.”
  

In 1986 the General Assembly of the United Nations proclaimed the World Decade for Cultural Development (1988-1997) and approved four main objectives: “acknowledging the cultural dimension of development; affirming and enriching cultural identities; broadening participation in culture; promoting international cultural cooperation.”
  The same organ perceives the process of globalization, inter alia, as “risk of a global monoculture”.
  

The Vienna Declaration and Programme of Action stated, “All human rights are universal, indivisible and interdependent and interrelated” and that, “[w]hile the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind, it is the duty of States, regardless of their political, economic and cultural systems, to promote and protect all human rights and fundamental freedoms.”
 

Faced with the importance of cultural aspects in international law it is quite surprising that cultural rights including the right to take part in cultural life have to be described as “neglected, underestimated, missing or forgotten.”
  Against this background, UNESCO has committed itself by stating that: “The definition and the content of cultural rights must be clarified and measures must be identified which could improve their effective implementation.”

B. Legal Background

The right to take part in cultural life is a fundamental human right, laid down in several international legal instruments.  The International Covenant on Economic, Social and Cultural Rights (ICESCR) provides the most comprehensive article on the right to take part in cultural life in international human rights law.  As per article 15.1 (a) of the Covenant, States parties recognize the right to take part in cultural life
, whereas paragraphs 2 to 4 should be regarded as instrumental means
 to achieve the full realization of this right.  So far, the Committee on economic, social and cultural rights (CESCR) has not adopted a General Comment on article 15.1 (a), but it has recently resumed the process of drafting such a General Comment.

Article 27.1 of the Universal Declaration of Human Rights
 affirms that: “Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits.” More specifically, the International Covenant on Civil and Political Rights (ICCPR) enshrines the right of persons belonging to ethnic, religious or linguistic minorities to enjoy their own culture.
  Under article 5 (e) (vi) States parties of the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) “undertake to prohibit and to eliminate racial discrimination in all its forms and to guarantee … [t]he right to equal participation in cultural activities.”  Article 13 (c) of the Convention on the Elimination of All Forms of Discrimination against Women (ICEDAW) provides for the elimination of discrimination against women in order to ensure the equal enjoyment of “[t]he right to participate in recreational activities, sports and all aspects of cultural life.”

In accordance with article 31.1, States parties of the Convention of the Right of the Child (CRC) “recognize the right of the child to rest and leisure, to engage in play and recreational activities appropriate to the age of the child and to participate freely in cultural life and the arts.” The International Covenant of the Rights of Migrant Workers and their Families provides that the treatment of migrant workers and their families must be equal to that afforded to nationals of the State party in relation to “[a]ccess to and participation in cultural life” (article 43.1 (g) and article 45.1 (d)).  The recently adopted Convention of the Rights of Persons with Disabilities aims to safeguard participation of disabled persons in cultural life, recreation, leisure and sport (article 30).  Non-binding instruments, the General Assembly’s Declaration on the Rights of Persons Belonging to Minorities and the Declaration on the Rights of Indigenous Peoples, adopted in September 2007, contain specific cultural rights as well.
  Furthermore, many standard-setting instruments regarding cultural rights were adopted under the aegis of UNESCO.

Additionally, the right to take part in cultural life is recognized in several regional human rights instruments, such as, inter alia, the African Charter on Human and Peoples’ Rights of 1981 (article 17.2) and the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights of 1988 (article 14.1 (a)).

C. The notion of “culture”

1. Definition of Culture and Drafting History

There is still no generally accepted definition of “culture”. It has been said that: “A great deal of confusion arises in both academic and political discourse when culture in the humanistic sense is not distinguished from ‚culture’ in its anthropologic senses, notably culture as the total and distinct way of life of a people or a society.”
  

However, for article 15 of the Covenant an anthropological concept of culture must be applied.
 Culture thus manifests itself in many forms including a particular way of life.
  This means “that culture is not merely an accumulation of works and knowledge which an elite produces, collects and conserves in order to place it within reach of all”.
  In its ‘jurisprudence’, the CESCR referred to that wide notion of culture on many occasions shaping the content of article 15.1 (a).
  Thereby, the CESCR has also clarified its Revised Guidelines where questions regarding “awareness and enjoyment of the cultural heritage of ethnic groups and minorities and indigenous peoples” and “positive effects as well as on difficulties and failures, particularly concerning indigenous … groups” arise.
  Read alone, the Guidelines leave it open to whether the mere participation of minorities and indigenous groups in the classical cultural life is protected or, more comprehensively, their cultures as a way of life.  Nevertheless, a broad interpretation of “culture” also comprises classical aspects of culture.

However, a wide interpretation of culture seems to be contrary to the original, more classical understanding envisioned in the drafting processes of article 27.1 UDHR and article 15.1 (a).  It has been stressed that the drafters of the right did not envisage a “cultural mob rule.”
  But, an indication of a wide understanding of culture can be found in article 73 (a) of the Charter of the United Nations pointing out that a broader interpretation of culture has already been used as a legal term at the time the Declaration and the Covenant were drafted.
  

Sometimes the right to take part in cultural life is interpreted in the light of cultural diversity.
 To the extent “that cultural diversity creates a rich and varied world, which increases the range of choices and nurtures human capacities and values,”
 this seems to support a broad understanding in an anthropological sense. On the other hand, cultural diversity can be narrowed down to an international cultural diversity.  The affirmation of the diversity of cultural expressions in the territory of a State party
 is important for the safeguarding of creative freedom, but it does not necessarily establish a broad notion of culture. 

Nevertheless, the necessity for an anthropological concept of culture is a direct consequence of the right to take part in cultural life as a universal human right. A mere restriction on the classical “eurocentric” understanding of culture is inconsistent with the idea of the universality of human rights.  

Furthermore, the right to take part in cultural life, like all other human rights of the Covenant, is derived “from the inherent dignity of the human person.”
  That is why “culture” has to be interpreted in the light of human dignity and, therefore, the identity of all individuals.  Or, as UNESCO’s 1978 Recommendation on Participation by the People at Large in Cultural Life and their Contribution to It
 states: “[P]articipation in cultural life takes the form of an assertion of identity… and dignity…“.
  Consequently, an interpretation of the term “culture” in the view of cultural identity
, understood as “the specific way of life of individuals and communities”
, also calls for an anthropologic comprehension.  

Therefore, culture in the broad sense has to be recognized under article 15.1 (a) ICESCR also to be in line with general developments
 in international law which increasingly acknowledge the anthropological dimension of culture.

2. Qualification of “culture” as a human rights term

Nevertheless, there are significant differences between culture as a general term and culture as term of human rights law.  Culture, as used in some scientific disciplines, is a purely descriptive concept, whereas human rights are based on values.  The comprehension of “culture” as a term of article 15.1 (a) therefore needs to be qualified in two ways.

First: Culture is an ambiguous phenomenon. Many cultural practices run counter to universal human rights.  For instance, the Vienna Declaration and Programme of Action called for the “eradication of any conflicts which may arise between the rights of women and the harmful effects of certain traditional or customary practices, cultural prejudices…”
  The Committee is faced with cultural practices like “dedicating girls to a god or a goddess, … marrying child brides and witchcraft”
 or “superstitious beliefs against persons with disabilities”
 or, to cite an instance of the Human Rights Committee (HRC), even with infanticide as “a result of traditional beliefs.”
  

“Culture” must therefore be interpreted in the light of the universal human rights provisions, establishing the criterion of a human rights consistency of “culture” as a term of article 15.1 (a). Consequently, culture as a social phenomenon must not be confused with culture as a term of international human rights law.  However, not all dubious cultural practices constitute an obvious, blatant and definite violation of human rights. Therefore, State measures against these less adverse cultural practices in terms of human rights have to be addressed under the general limitation clause of article 4 of the Covenant.  The latter cultural practices may merit at least a protection prima facie by article 15.1 (a).

Despite the problem of a cultural bias in the assessment of a cultural practice (which can be addressed by the geographically diverse composition of Monitoring Bodies comprised of members from different cultural backgrounds), the following criteria might to helpful to identify practices which are not protected prima facie. The more a cultural practice represents a violation of peremptory human rights norms, or violates the core content of other human rights, or human dignity, or the general principle of neminem laedere, it becomes increasingly likely that this practice will not be protected by the right to take part in cultural life.  The same holds true for cultural practices which would provoke States parties’ obligations to protect under other human rights provisions.

Article 5.1 ICESCR cannot be used to address harmful cultural expressions, since this provision is not applicable to many cases in question.  Article 5.1 ICESCR requires an activity aimed at the destruction of the rights of the Covenant or their limitation to a greater extent than provided therein.
  Therefore, the scope of application is limited to the rights of the ICESCR; cultural traditions violating rights enshrined in other Human Rights Treaties are not covered.  Due to the limitation to intentional activities, article 5.1 does not cover violating cultural structures and patterns or non-intentional activities. 

Second: On account of the anthropocentric nature of all human rights as fundamental, inalienable and universal entitlements belonging to the individual and groups of individuals
, culture in its objective dimension is not protected per se. The right to take part in cultural life should not be misinterpreted as an instrument to protect cultural property or cultural heritage as “l’art pour l’art”.
  However, culture in an objective perspective can be covered by the right to take part in cultural life to the extent that this culture as materialized is essential for the identity of individuals and groups; it manifests itself as an expression of cultural activities; or, establishes any other relationship to the human person.  

It is therefore crucial not to equate “culture” in the sense of article 15 ICESCR with the concept utilised in other international law instruments or scientific disciplines. 

3. Right to participate in which culture?

According to article 27.1 of the Universal Declaration of Human Rights, everyone is entitled to participate in the cultural life of the community.  In line with article 27 ICCPR, persons belonging to minorities have the right to enjoy their own specific culture. 

In contrast, the wording of article 15.1 (a) does not establish a restriction to a particular culture.  Furthermore, the individual has to be seen as the “maker, shaker and breaker of cultures”.
 Hence, the understanding of “culture” in terms of the right to take part in cultural life has to first be based on the individual himself, not necessarily on a cultural entity like a nation, a minority, tribe or a people.  Any other group-based interpretation of culture would be contrary to the dynamic character of culture and would support the illusion of cultures as monolithic
 structures.  It would allow the monopolization of the definition of “culture” by collective entities, leading to coercion towards cultural conformity instead of safeguarding cultural freedom.  Yet, the fact that a cultural group perceives a practice as part of their culture constitutes strong evidence regarding the applicability of the right to take part in cultural life.  

Moreover, the right to take part in cultural life could not adequately reflect multiple cultural identities increasingly occurring in a globalized world.  If reduced to a right to take part solely in one’s own culture, or the culture of another predominating collective entity, article 15.1 (a) could not adequately mirror intercultural options and opportunities for the individual’s conduct, hampering intercultural contacts and, in the worst case scenario, leading to cultural segregation.  The individual has to be the reference point of culture in terms of article 15.1 (a), thereby avoiding cultural restriction and oppression, while at the same time safeguarding cultural freedom and options.

Consequently, the Committee’s Revised Guidelines
 on article 15 should be clarified, as they speak of the “the right of everyone to take part in the cultural life which he or she considers pertinent, and to manifest his or her own culture”. This phrase cannot only be understood as an affirmation of an interpretation based on the individual, but also as a restriction on the manifestations of one’s “own” culture to which the individual belongs. 

The right to take part in cultural life should nevertheless not be confused with a right to individual self-development, since it requires a special nexus to culture.  Within a cultural system there are spaces not occupied by cultural values or ideas which are open for purely individual conduct.  Alongside this differentiation, a cultural self-realization could be separated from a purely individual self-realization.

4. The collective dimension of the right

The focus on the individual as the bearer of the right to take part in cultural life, and as reference for the determination of culture, does not negate culture as a collective phenomenon.  Thus, it appears that the right to take part in cultural life undoubtedly has a collective dimension.  However, a cultural group as such should not be recognized as the bearer of article 15.1 (a).
  This understanding of the right to take part in cultural life is hardly compatible with the wording of the Covenant and the individual orientation
 of the Human Rights System within the United Nations.  In particular, it would even exceed the interpretation of article 27 ICCPR containing an individual right with a collective element as a specific provision for the benefit of minorities.
  Moreover, granting a cultural group its own substantial right at the level and the dignity of human rights is counterproductive, and even dangerous, since this could undermine the rights of individual bearers against collective pressure, be it the State or another cultural group.  

In consideration of the fact that many cultural practices can only be enjoyed with others in the community, collective concerns can nevertheless fall under article 15.1 (a) insofar as they are understood as the interests of a group of individuals.
  Recognition of collective aspects
 therefore is possible depending on, and mediated by, the individual.  From a procedural perspective, an individual or a group of individuals can assert a derivative protection of the group, which to a certain extent can be compared to the legal concept of an “actio pro socio”.
  

Moreover, in order to realize the rights of individuals, States parties are regularly under an obligation to take measures supporting cultural groups, thereby establishing an objective legal dimension in favour of collective entities stemming from the right to take part in cultural life.

D. Relation to other Human Rights and Provisions

1. Participation in cultural life and creative freedom

The relationship between the right to take part in cultural life and other universal human rights and provisions is crucial for the understanding of the scope of application.  Article 15 ICESCR enshrines three substantial human rights: the right to take part in cultural life; the right to enjoy the benefits of scientific progress and its applications
 (paragraph 1 (b)); and, the right to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author
 (paragraph 1 (c)).  

However, “the freedom indispensable for … creative activity”, as laid down in paragraph 3, should not be considered a substantial human right of its own.
  This follows from the wording of this paragraph as it does not include the expression “right of everyone” which is usually found in the Covenant to indicate a right and from the systematic position between two instrumental provisions in paragraphs 2 and 4, dealing with States parties’ obligations.  Furthermore, a separate right to creative freedom would not directly require positive States obligations, since according to the wording of paragraph 3 States parties are only bound to respect creative freedom.  

Moreover, a clear-cut distinction between the active, more creative and passive, more consumptive participation in cultural life is scarcely possible.  Consequently, the right to take part in cultural life should be interpreted as including both passive access to a given culture
 and participation in an active manner in living and creating culture.  Or, as UNESCO’s Recommendation on Participation in Cultural Life puts it: “[B]y access to culture is meant the concrete opportunities available to everyone … for enjoying cultural values and cultural property” whereas” by participation in cultural life is meant the concrete opportunities guaranteed for all …. to express themselves freely, to communicate, act, and engage in creative activities with a view to the full development of their personalities, a harmonious life and the cultural progress of society”
.  The right to take part in cultural life must therefore be interpreted as including creative freedom.

2. Cultural Life and Self-Determination

Although the right to take part in cultural life comprises a collective dimension, it must not be confused with the people’s right to self-determination including the pursuance of the cultural development of a people according to article 1.1 of the Covenant.  Whereas the right to self-determination only belongs to peoples, the right to take part in cultural life constitutes an individual right with collective implications.  The enjoyment of the right to take part in cultural life does not directly touch States parties’ sovereignty and integrity
.  Nevertheless, as the Human Rights Committee regarding the ICCPR stated, “the provisions of article 1 may be relevant in the interpretation of other rights protected by the Covenant, in particular article 27”
. The same holds true for the provisions of the ICESCR in general and article 15 in particular.

3. Articles 15.1 (a) ICESCR and 27 ICCPR

The relationship of article 15.1 (a) ICESCR to the right of members of minorities
 to enjoy their own culture in article 27 ICCPR poses difficult questions.  As a consequence of the very existence of article 27, one could draw the conclusion that minorities or their members do not fall within the scope of application of article 15.1 (a).  The provisions reveal even more similarities when the French or the Spanish wording of article 27 ICCPR is examined.  Contrary to the English wording (“their own culture”), but in line with the wording of article 15.1 (a) ICESCR, the provision has been drafted using the term “cultural life” in these languages as well (“leur propre vie culturelle”, “su propria vida cultural”).  This seems to indicate that the terms “culture” and “cultural life” can be used interchangeably in the context of the International Bill of Rights, since a divergent meaning in the different languages was surely not intended.  

However, there are several crucial differences between the provisions.  Article 27 ICCPR only applies to persons belonging to certain minorities, whereas article 15 ICESCR does not impose a limitation to a specified group.  In the absence of a generally accepted definition of “minority”, the application of article 27 ICCPR might vary considerably, albeit the existence of a minority is not dependent on the decision of a State party.
  Contrary to views expressed in the drafting process, indigenous peoples form a minority.
  But still, it is doubted whether the rights enshrined in article 27 ICCPR are conferred only to nationals
 or also to foreigners.
  The prerequisite of the “existence” of a minority indicates that article 27 requires a certain degree of historic stability of the minority
, leaving space for some degree of uncertainty regarding the applicability of the norm.  Accordingly, it is doubtful, if so-called “new minorities” such as refugees, guest workers and other immigrants would constitute a minority under article 27 ICCPR.  

Furthermore, the Human Rights Committee confirmed that “the minorities referred to in article 27 are minorities within … a State, and not minorities within any province.”
  However, especially in States which provide their sub-units with a high degree of autonomy, there is also a need for the protection of members of a culture which form a majority in the State, but not in a province.  

Moreover, article 27 merely guarantees the enjoyment “of their own culture”, that is to say, only the enjoyment of their specific minority culture without intercultural aspects.  Thereby, the participation in the cultural life of the majority is not guaranteed.  Furthermore, the wording “in community with the other members of their group” was interpreted in a way that a purely individual enjoyment of culture is not protected by the same token.
  

By contrast, article 15 applies in all these cases, irrespective of the existence of a minority, be it in a State or a Province, of the affiliation to such a minority, of the nationality
 of the individual, and of any reference to a group. The right to take part in cultural life is not restricted to one’s “own” culture but also safeguards access to other cultures.

Consequently, the relationship of article 27 ICCPR and 15.1 (a) ICESCR is not mutually exclusive, but reciprocally reinforcing.  To conclude: insofar as article 27 ICCPR applies, it is lex specialis to article 15 ICESCR and therefore creates a more intensive level of protection unless article 15.1 (a) provides more favourable and beneficial conditions.  One must also bear in mind the passive wording of article 27 ICCPR (“shall not be denied”)
 which contrasts with obligations to act in a positive manner – in particular under the obligation to fulfil under the Social Covenant.

4. Cultural acceptability and overlapping provisions

The Committee has consistently confirmed the concept of cultural acceptability or adequacy
, meaning that the realization of a right has to be respectful of the cultural identity of individuals, minorities, peoples and communities and their traditional lifestyle.
  Consequently, cultural aspects pervade almost all human rights of the Covenant. In particular, the right to take part in cultural life is intrinsically linked to the right to education as enshrined in articles 13 and 14
 and to the right to benefit from the protection of the moral and material interests resulting from one’s scientific, literary and artistic productions
, both mutually reinforcing and reciprocally limiting.

Frome this, it follows with respect to a broad understanding of culture, that the right to take part in cultural life has considerable overlap with other human rights provisions, especially the right to an adequate standard of living
 (article 11 ICESCR), the right to education (articles 13, 14 ICESCR), the right to freedom of religion (article 18 ICCPR) and the right to freedom of expression (article 19.2 ICCPR).

To some extent, rules of primacy, such as the principle of lex specialis derogat legi generali, can be helpful to identify the most applicable provision.  

In most of the cases, pertinent human rights provisions have to be applied cumulatively. Article 5.2 of the Covenant ensures the application of domestic law, any bilateral or multilateral treaty in order to guarantee application of the most favourable legal rules.
  As a consequence of article 5.2 ICESCR and of similar provisions in other human rights treaties, one can derive a principle of favourability.  Therefore, limitations on human rights have to be consistent with the provision, guaranteeing the highest level of protection for the individual.  Furthermore, a cumulative application of different human rights can establish new specific aspects of protection drawn from this synopsis.  In this light, the Committee’s concept of cultural acceptability can be seen as an implementation of the right to take part in cultural life in relation to other human rights provisions, emphasizing the cultural dimensions of other rights and freedoms and, by this, establishing new focal areas of protection.  

Nevertheless, in line with recent developments for more coherence
 in the United Nations monitoring system, it would be helpful to clarify the relationship of the rights and to highlight specific instances, in order to strengthen human rights as justiciable, enforceable and actionable entitlements, be it on the national or international level.  

E. Normative content: elements of the right to take part in cultural life
The scope of application of article 15.1 (a) comprises every activity or conduct as the expression of the way of life of one ore more groups in an anthropological or ethnological sense, provided that this activity or conduct does not constitute an obvious, blatant and definite violation of another human rights provision.

It proves to be very difficult to define as to whether a concrete action falls in the scope of application of the right to take part in cultural life.  On account of this, an approach on a case by case basis seems to be preferable.  This is in line with the ‘jurisprudence’ of the Human Rights Committee regarding article 27 ICCPR which has observed that this right „… cannot be determined in abstracto but has to be placed in context.”

Nonetheless, it is possible to identify some components of article 15.1 (1) ICESCR.
  The right to take part in cultural life comprises three overlapping dimensions: culture as a way of life, culture as creative freedom and culture as a right to access, which can be characterized by using the Committee’s “-ilities”-approach
. 

1. Culture as way of life

Capability of cultural self-realization: Culture as a way of life includes the capability of an individual to align his or her personal conduct and life according to one or more cultures.
  The right to take part in cultural life does not only include a cultural self-realization within a given culture, but also the right to choose the cultural life, in which to participate.  Or, as the United Nations Development Programme puts it: “Cultural liberty is the capability of people to live and be what they choose, with adequate opportunity to consider other options.”

This dimension of the right to take part in cultural life therefore includes a traditional and a different lifestyle, which implies that article 15.1 (a) also comprises a negative right, i.e., a right to be free from culture as a way of life which is not desired.

According to the relevant standard-setting instruments and the ‘jurisprudence’ of the Committee, the following elements of the right to take part in cultural right have already been substantiated. 

Language forms an important aspect of culture.  Besides provisions forbidding discrimination on grounds of language (e.g. article 2.2 ICESCR), language rights are mentioned in several human rights instruments.
  That is why the Committee rightly has established a linguistic dimension under article 15.1 (a), dealing, for example, with the “use of minority languages in everyday life”.
  Thus, the use of the language of one’s choice in a private or public sphere is protected.  Furthermore, the right to take part in cultural life enshrines the aspect of languages in the press, radio or television.
  The fear of some States that granting language rights could evoke or strengthen centrifugal political powers can be countered by the fact that recognizing different languages will also promote the integration of diverse cultures within in a State.  

Sometimes, the Committee seems to recognize access to State authorities or courts in Minority or Indigenous languages as a matter of article 15.
  Though, insofar as this jurisprudence should go beyond certain civil rights as enshrined, for instance in article 14.3 ICCPR, this seems to be too extensive, especially as it exceeds the prevalent interpretation of article 27 ICCPR
.  

The right to a name is recognized in several human rights instruments, for instance in articles 24.2 ICCPR or 7.1 and 8.1 CRC.
  Yet, since a name is also an expression of the cultural identity, the right to a name common in one culture can also be seen as an element of article 15.1 (a) ICESCR, establishing a cultural dimension of the right to a name and also addressing forced changes of names as occurred in some States.  

Article 15.1 (a) also includes a land dimension, especially in the case of indigenous peoples.  In its ‘jurisprudence’, the Committee has linked land issues to the enjoyment of the Covenant’s rights on several occasions.
  In any event, land rights
 should not be seen as a matter of article 15.1 (a) per se, a land dimension of this right should only be acknowledged if the use of land is required as a conditio sine qua non for a certain cultural life, especially in the case of indigenous peoples, conceding a wide margin of discretion to the State party.  

Besides, the issue of a subsistence economy forms an element of the right to take part in cultural life.  The CESCR, as well as the HRC, has confirmed fishing, hunting or reindeer herding as aspects of cultural life.
  Moreover, plants, animals and minerals may not only enjoy a protection as a consequence of the realization of the right to health
, but also of the implementation of the right to take part in cultural life.

Additionally, religion has been perceived as a component of article 15.1 (a) ICESCR.  The Committee has explicitly seen “the right to free exercise of religion as a right to take part in cultural life”.
  Although religious aspects should primarily be dealt with under article 18 ICCPR, a protection of religion under article 15 ICESCR mirrors the anthropological concept of culture.  Furthermore, a clear-cut separation of religious and cultural aspects is almost impossible especially as regards traditional cultures calling for a religious dimension of the right to take part in cultural life, which also aims to reduce the number of loopholes and other unprotected areas in the grey area between religion and culture.  

Moreover, engagement in play and recreational activities, as well as the exercise of sports, should also be acknowledged as elements of article 15.1 (a).
  In its General Comment No. 5 on Persons with disabilities the Committee emphasized the accessibility “to places for recreation, sports and tourism” as well as the “use of restaurants, hotels, recreation centres and cultural venues”.

Finally, the recognition of a traditional legal system or legal customs can be seen as an element of the right to take part in cultural life as well, since the law itself is a cultural phenomenon.
  In line with some international instruments
 the Committee dealt with that issue on some occasions.
  But, obviously, a State party’s margin of discretion would be very wide in implementing this dimension of article 15.1 (a).  The realization of this element can lead to a legal pluralism, but the Covenant does not call for a pluralist legal system.
  In particular, the requirements of article 14 ICCPR
 have to be kept in mind.  

2. Creative Freedom

Possibility of creative expression: The right to take part in cultural life under article 15.1 (a), read in conjunction with article 15.3 ICESCR, includes the freedom indispensable for creative activity.  This is to say the possibility of each individual to engage in any artistic and creative practice.  This dimension of the right to take part in cultural life is not limited to the creation itself, but also extends to the dissemination, exposition and performance of any creative or artistic work or production, such as, inter alia, poems, novels, paintings, sculptures, musical compositions, theatrical and cinematographic works, performances and oral traditions
.  This component also sheds light on the importance of mass media
 as creators and transmitters of culture.

3. Enjoyment of Culture

Availability: The right to take part in cultural life as a right of access to culture requires the availability of a cultural infrastructure, including, inter alia, cultural centres, museums, libraries, theatres, cinemas,
 but also places for cultural performances and services; places for recreation, sports and tourism
, restaurants and hotels
.  Furthermore, this dimension encompasses the availability of cultural products such as, inter alia, books, newspapers, magazines, audiovisual products, radio and television programmes.  Furthermore, it also includes the availability of a system to protect cultural heritage, be it the heritage of national ethnic groups, minorities or indigenous peoples,
 provided that the protection of this cultural heritage is consistent with the anthropocentric concept of the ICESCR. 

Accessibility:  Culture, cultural products and cultural institutions have to be accessible to everyone on a non-discriminatory basis.  The concept of accessibility comprises the following overlapping dimensions.

Non-Discrimination
: State-run cultural venues and institutions must be accessible to all, without discrimination, according to the provisions as enshrined in Article 2.2 and 3 of the Covenant, in law and fact.  The safeguarding of the principle of non-discrimination also has indirect horizontal effects
, especially in the case of cultural venues and institutions, operated by third parties in a quasi-public area, or in the case of the privatization of formerly public institutions
.

Occasionally, temporary special measures to achieve substantive equality might be required.  According to article 8.3 of the General Assembly’s Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities, “[m]easures taken by States to ensure the effective enjoyment of the rights set forth in the present Declaration shall not prima facie be considered contrary to the principle of equality…”.  The same holds true for article 15.1 (a) regarding not only the rights of minorities, but also the rights of women, disabled, old or young people, etc.

Physical accessibility: Cultural infrastructure has to be physically accessible for everyone.  This criterion reveals special importance for disabled
 and older
 persons and might require a State party to make arrangements for ramps, elevators, transport systems and other devices.  

Accessibility of media and cultural products: Furthermore, article 15.1 (a) includes the accessibility of the media, including the Internet and cultural products.  Everyone therefore has the right to purchase cultural products, to receive radio or television programmes, to have free access to the press as magazines and newspapers, or books, and to enjoy the cultural content.  This aspect should also contain free reception to culturally important events, including outstanding national or international sporting events.
  Access to cultural institutions via modern communication technologies such as the Internet or CD-ROMs should also be included in this realm.

Economic accessibility (affordability): Culture, whether cultural performances, institutions, products, or sporting events, should also be affordable for everyone, especially for poor, marginalized and disadvantaged persons.

Geographic and temporal accessibility: Culture should also be accessible in geographic and temporal terms.  The geographical dimension of the right to take part in cultural life demands the accessibility of culture, be it in urban or rural areas.  Article 15.1 (a) therefore calls for the regionalization and decentralization of cultural offerings and services.  The temporal aspect reflects the need for opening hours of cultural venues and timing of events to facilitate the accessibility for the widest audience possible.

Linguistic accessibility: Accessibility of culture also encompasses a dimension of comprehension in terms of language and understanding, especially for disabled persons.  The right to take part in cultural life requires that the linguistic diversity within a country is reflected in cultural performances, productions and the media.  A special focus lies on the languages of minorities and indigenous peoples, including the languages of so-called “new minorities”.  States should therefore consider measures such as, inter alia, establishing media to include languages other than the dominant language, guaranteeing quota and supporting translations from the dominant language into other significant languages spoken within their borders and vice versa.  Other measures to consider are dubbing and sub-titles in movies and television.  Moreover, disabled persons should be able to comprehend cultural activities through the use of talking books, theatres and television for deaf people
 and sign language interpreters. 

4. Cross-cutting aspects

Permeability: The right to take part in cultural life encompasses a dimension of intercultural and international activities.  The international dimension is explicitly laid down in article 15.4 of the Covenant, in which States parties “recognize the benefits to be derived from the encouragement and development of international contacts and co-operation in the … cultural fields.”
  However, international contacts are quite often intercultural contacts.  Moreover, because of the omission of the restrictive criterion “of the community” in contrast to the Universal Declaration of Human Rights and because of reasons of non-discrimination, the intercultural dimension is included in the right to take part in cultural life as well.  Therefore, everyone has the right to take part in the cultural life of other cultures and nations, regardless of borders.  This dimension of article 15.1 (a) in conjunction with paragraph 4 encompasses, inter alia, international cultural contacts, participation by cultural creators in international conferences or symposiums
, the reception of foreign media materials, the purchase of cultural products, as well as the acquisition of foreign cultural ideas, and, especially in the case of minorities or indigenous peoples, the establishment of close connections to members of such groups living outside the national borders. 

Institutional aspects: Cultural institutions, such as organisations to promote cultural traditions, sports clubs, cultural centres or associations, museums and so forth, can also be seen as safeguarded by the right to take part in cultural life.
  Yet, these institutions should not be protected per se, but rather dependent on and transmitted by the individual.  This derivative level of protection partly follows from the anthropological concept of the human rights.  But furthermore, cultural chambers and similar institutions have very often proven not to guarantee cultural freedom but have rather been established to control, influence or censor cultural life.  For example, the Committee has been concerned about the activity of a “Theatrical Guidance Board” in Tunisia.
  However, recognizing only an indirect protection of cultural institutions prevents a misinterpretation of this institutional aspect aimed at limiting the individual’s enjoyment of the right to take part in cultural life.  

F. Limitations and Conflicts

1. General Remarks

According to article 4 ICESCR, a State party may restrict the rights of the Covenant “only to such limitations as are determined by law only in so far as this may be compatible with the nature of these rights and solely for the purpose of promoting the general welfare in a democratic society.”
  From this, it follows that any limitation has to be consistent with the principle of proportionality.  This is to say that any limitation has to serve a legitimate aim, has to be the least restrictive alternative, and must be proportional with the effects of the limitation compared to its intent. Furthermore, proportionality requires a comprehensive balancing and appreciation of conflicting human rights assurances in order to guarantee optimum effectiveness of each of the conflicting legal interests.
 

2. Examples of colliding aspects and provisions

Economic development activities can collide with the right to take part in cultural life.  For example, the construction of dams
 or mining activities can have severe implications on the cultural life, especially of minorities and indigenous peoples.  The CESCR rightly stated: “Many activities undertaken in the name of ‘development’ have subsequently been recognized as ill‑conceived and even counterproductive in human rights terms.”
  Nevertheless, development and economic activities are crucial in terms of the realization of other human rights provisions, as, for example, the right to work (article 6) and the right to an adequate standard of living (article 11).  However, any limitation on the right to take part in cultural life has to be consistent with article 4 of the ICESCR.  Article 15.1 (a) and development issues have therefore to be balanced, calling for a cultural development.

The right to take part in cultural life, such as the right to a traditional lifestyle including collecting, hunting or fishing, can clash with provisions to protect the environment, plants or animals, for example in the case of ritual slaughter of animals
 or bull or cock fights
.  Here, as well, the different interests have to be balanced as far as possible.  

Provisions of regulatory law, and to a certain extent penal law, can also conflict with the right to take part in cultural life.  For example, measures of censorship
 can clash with creative freedom as element of the right to take part in cultural life.  Traditional headpieces might collide with the obligation to wear a helmet when riding a motorcycle.
  The prohibition of certain stimulants, especially for spiritual or ceremonial use, might be incompatible with article 15.  Such limitations have to be in line with article 4 ICESCR.  Nevertheless, in the context of States obligations to protect, such measures can even be required, especially considering that they serve to protect minors (article 10.3 ICESCR) or public health (article 12 ICESCR).

The provisions of non-discrimination, as enshrined in article 2.2 and 3, can also conflict with the right to take part in cultural life.  The State is directly required to comply with these provisions of non-discrimination so that collisions are not very likely.  But given the horizontal effects of non-discrimination on non-State actors, the situation is more complicated, since cultural activities are often based on differentiation on many grounds, such as sex, social origin or birth.  An excessive application of the principle of non-discrimination would therefore leave hardly any room especially for traditional cultural life and vice versa. 

Consequently, the right to take part in cultural life may appear to be discriminatory from an objective perspective, whereas a subjective and individual point of view would allow a practice to be protected.  By way of illustration, a dance which is traditionally only conducted by men
 does not a priori preclude a protection by article 15.1, taking an individual perspective.  Implementing articles 2.2 and 3 of the Covenant in relation to the right to take part in cultural life would then require a State to progressively replace such practices with non-discriminating ones or modify such customs, e.g. by realizing the right of women to take part in such dances as well and ensuring the cultural relevance and meaning of the custom.  Furthermore, it might be necessary to justify differential treatment by the right to take part in cultural life, so that this differentiation does not constitute a discrimination.
  In any case, limitations on article 15.1 (a) must be consistent with article 4 also in consideration of the principle of optimum effectiveness of the opposing legal interests. 

There are several areas of conflict within the scope of application of article 15.1 (a) itself, i.e., “culture versus culture”. The right to take part in cultural life in its intercultural dimension can clash with the right to protection against undesired cultures.  The need for openness of a culture has to be balanced with the protection against “cultural infiltration”.  

Moreover, one must consider that the right to take part in cultural life encompasses the right to participate in the predominant culture as well as the right to be culturally different from the predominant culture. Thus, the tension between equality and difference arises.  The Committee has stressed: “In order to facilitate the equal participation in cultural life of persons with disabilities, Governments should inform and educate the general public about disability. In particular, measures must be taken to dispel prejudices or superstitious beliefs against persons with disabilities, for example those that view epilepsy as a form of spirit possession or a child with disabilities as a form of punishment visited upon the family.“
  Here, the aspect of equality rightly prevails over traditional cultural ideas.  Nonetheless, other collisions might be more problematic to resolve.

Furthermore, since the right to take part in cultural life encompasses an indirect collective dimension, individual and collective cultural concerns can conflict within the scope of the application of article 15.1 (a).  To resolve this conflict, the following rule of thumb might be appropriate: there is usually a primacy of individual rights over collective concerns.
  But, in some cases the realization of collective aspects can prevail over clashing individual rights, in particular, if the enjoyment of individual rights of others is dependent on the realization of collective aspects.  Nonetheless, the primacy of group rights, completely detached from the interests of their members, cannot be extracted from the right to take part in cultural life.  Regardless, the results of the process of balancing will vary depending on whether an individual is part of the group in question or not. 

G. The obligations of States Parties

1. Obligations to respect, protect and fulfil

States Parties’ obligations of how to realize the right to take part in cultural life are roughly outlined in paragraphs 2-4 of article 15 ICESCR.  But it has to be stressed that these provisions have always to be interpreted in the light of the individual’s rights as enshrined in paragraph 1 and do not establish any obligations detached thereof.
  

Like any other human right of the Covenant, imposes different categories of obligations on States parties: obligations to respect, to protect and to fulfil.

The obligation to respect requires that States parties should refrain from interfering, directly or indirectly, with the enjoyment of the right to take part in cultural life.  This includes, for example, that States parties should refrain from interfering in the cultural self-realization of a person’s creative and artistic activities as well as an individual’s equal access to culture.  In short, a State party always has to be mindful of the cultural identity of individuals, especially in the case of minorities, including so called new minorities and indigenous people.  Furthermore, a State is required to respect cultural diversity and the diversity of cultural expressions.  Also, a State has to acknowledge the autonomy of culture, understood as a domain largely independent of the State.  Thus, a State has to be – in line with the recognized limitations – culturally neutral in a sense that there is no hierarchy of cultures.  

Under the obligation to protect, States parties are obliged to prevent third parties, be they individuals, groups or corporations, from encroaching upon the right to take part in cultural life.  This obligation includes for instance, that cultural services or institutions, run by private persons in a quasi-public sphere, are bound by the principle of non-discrimination.  This dimension further requires States to take measures against trespassing or economic activities in protected indigenous areas.  Furthermore, this obligation, be it under article 15.1 (a) or other human rights provisions, requires States parties to address harmful cultural traditions and to replace them immediately or progressively by practices consistent with universal human rights standards.  

The obligation to fulfil encompasses three dimensions: the obligation to facilitate; the obligation to promote; and, the obligation to provide.
 Under the obligation to facilitate, a State has to take positive measures to assist individuals or groups to enjoy the right to take part in cultural life in order to stimulate cultural life by setting an appropriate framework, which, for example, can include fiscal advantages for cultural affairs. 

The obligation to promote requires a State party to conduct information programmes with a view to furnish information about the right to take part in cultural life in general, cultural activities and venues in particular, as well as to promote intercultural tolerance, friendship
 and knowledge about cultures to foster further mutual understanding. 

The States parties are under an obligation to provide the right to take part in cultural life when individuals are unable, for reasons beyond their control, to realize the right themselves, including temporary special measures.  This requires, for instance, the “[a]vailability of funds for the promotion of cultural development and popular participation in cultural life, including public support for private initiative.”
  Granting subsidies, however, always includes the risk of creating an official state culture
, diminishing cultural diversity, and can even be manipulative in terms of a cultural etatism.  Therefore, a State’s cultural policy has, in addition to the aforementioned obligations, to observe the criteria of democratization and decentralization of culture in terms of social and geographic accessibility and cannot, moreover, be restricted to support the predominant or national culture if more cultures exist.  Nevertheless, States parties enjoy a wider margin of discretion when it comes to the obligation to provide in comparison to the obligation to respect.  It seems important to consider that culture itself is independent of the State and, as such, can hardly be provided directly by a State party.  

2. Participatory elements

To safeguard the cultural acceptability of States’ cultural policies and measures, article 15.1 (a) contains a participatory element.  The importance of the right to take part in cultural life in specific situations is particularly dependent on the notion, wishes and ideas of those who are affected by a State party’s measures.
  For example, the construction of an opera house in an indigenous reservation will generally not realize their right to take part in cultural life. In fact, this could even be seen as an attempt to assimilate
 and, thus, as a violation of their rights under the Covenant.  The participation in cultural decision-making includes a variety of possible State measures, which can extend from mere hearings to granting cultural autonomy, such as the grant of self-government to cultural groups
, especially in the case of minorities or indigenous peoples. One should also consider providing remedies, such as ombudspersons, human rights institutions or legal remedies. 

3. Interrelated human rights obligations

Among others, the realization of the rights to social security, and to an adequate standard of living according to articles 9 and 11 of the Covenant, is in many ways crucial for the enjoyment of the right to take part in cultural life.  The effective realization of the right to take part in cultural life is in large part dependent on the financial situation of individuals.  The poor and marginalized have little access to the media, the cultural services, institutions or products.  

Furthermore, the realization of the right to education, as enshrined in article 13, is significant for a meaningful enjoyment of the right to take part in cultural life.  For example, conducting a traditional way of life without knowledge of alternative lifestyles and cultures is not a result of the enjoyment of the right to take part in cultural life as a consequence of a free choice, but a mere factual imposition.

4. Core obligations

The Committee stated, “that a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State party.”

States parties’ core obligations
 under the right to take part in cultural life comprise an obligation not to assimilate. Assimilation is understood to be a complete absorption of individuals or groups in the predominant society causing the subsequent loss of individual cultural characteristics.
  In any event, an individual’s request to take part in another culture, and therefore, to assimilate is protected.  Integrative measures of States parties leaving room for certain cultural characteristics might, in contrast, even be required to guarantee equality.

Another core obligation of article 15.1 (a) consists of the obligation not to isolate or segregate individuals or cultural groups, be it an isolation within a States territory or from international cultural developments.  The right to take part in cultural life necessitates a minimum level of international and intercultural dialogue.  However, the desire of individuals to isolate, based on a free decision, can be protected under article 15.1 (a) ICESCR.

Furthermore, States parties are under a core obligation not to establish an official “State Culture”, which completely encompasses and defines the contents of culture and the arts.  An example of a State’s practice serves to illustrate this problem: The constitution of the former German Democratic Republic as a State party to the ICESCR provided for the right of all citizens to take part in cultural life, while dealing with “the complete development of the socialist personality” in the same paragraph and defining that “the socialist national culture is part of the foundations of the socialist society”.

Moreover, States are obliged not to discriminate in the cultural field.
  This obligation totally prohibits discrimination de iure and therefore guarantees a formal equality in all state-run cultural institutions or services, but only provides for a substantive equality to the extent of a minimum standard.

H. Conclusions and Outlook

In many respects the right to take part in cultural life resembles the human rights of the first generation.  Although it is not clear if this differentiation between rights of the first and second generation is of great value,
 it becomes evident that the concept of progressive realization of article 2.1 of the Covenant does not play the role one might expect as regards the right to take part in cultural life.  Many components of article 15.1 (a) do not require any resource-intensive State measures, in particular as regards the dimension of the obligations to respect
.  Moreover, contrary to cultural offers or a cultural infrastructure, culture as such cannot be provided directly by the State.  From this it basically follows that the right to take part in cultural life is justiciable.  Even as regards access to an existing cultural infrastructure in the case of capacity problems the justiciability of the right cannot be doubted if the German doctrine of “Teilhaberechte”
 (roughly “participation rights”) is applied.  According to this doctrine a substantive entitlement to access or allowance is transformed into a procedural entitlement directed towards equal and fair rationing based on objective reasons and qualification, if there are insufficient capacities.  At least to this extent States parties’ measures are subject to judicial decisions as well.  

On the other hand, there is, as shown above, a tendency to interpret the quite amorphous scope of application of article 15.1 (a) in a very extensive way to cover needs, wishes or political claims.  Faced with this problem, a reluctant approach seems to be favourable.  For instance, as regards to a minority or indigenous language as an official language, substantive group rights, international personal contacts or cultural assemblies, the right to take part in cultural life should not be interpreted as guaranteeing a higher level of protection than the relevant provisions of the ICCPR, namely articles 27, 15 or 12.  To exaggerate: a “right to everything” turns out to be a “right to nothing” quite quickly.  

Therefore, it is the most important challenge to outline the legal content of the right to take part in cultural life to be applied by bodies and courts, be it on a national or international level.  To this end, the Committee on Economic, Social and Cultural Rights plays a key role and should resume the process of clarification of the content of article 15.1 (a)
 leading to the adoption of a General Comment on the right to take part in cultural life.  

Moreover, in accordance with article 23, which states, “that international action for the achievement of the rights recognized in the present Covenant includes such methods as the conclusion of conventions, the adoption of recommendations…”, States parties should consider the adoption of international instruments. From that point of view, the Voluntary Guidelines to Support the Progressive Realization of the Right to Adequate Food in the Context of National Food Security, adopted under the premises of FAO, are a good example of how to realize the right to take part in cultural life on a national and international level, combining binding and non-binding provisions, which could be achieved under the aegis of UNESCO.

Additionally, the right to take part in cultural life can reconcile the debate concerning the issue of universality as it shows that human rights are not a “Western” product establishing a eurocentric perspective, but by contrast acknowledge cultural difference as a universal concern.  The realization of the right to take part in cultural life can therefore affirm the concept of universality. 

But still, the conclusion of the Statement on Cultural Rights as Human Rights rings true: “We have only just begun.”
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