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1. Introduction

1. The subject of migration and development is often treated in the context of the contribution the process of labour migration and migrants can make to the development of countries of origin. Consequently, the focus is on ensuring the proper management of labour migration; that migrant workers move to the destination country in a lawful manner with all the necessary information at their disposal; that best use is made of migrant workers’ remittances, confirmed again recently as of particular importance for the economic development of poorer countries;
 and how the expertise and know-how gained by migrants can be used for the benefit of the development of the country of origin on their return and reintegration there.

2. However, labour migration is also an important factor for the development of countries of employment, whether these are developed countries in the context of South-North migration or developing countries in the context of the increasing South-South migration. This has been recognised explicitly in recent reports on international migration as well as in the initiatives of international organizations setting out principles and guidelines governing this area. While the report of the Global Commission on International Migration (GCIM) Migration in an Interconnected World: New directions for action, in the chapter on “Migration and Development: Realizing the potential of human mobility”, focuses largely on the impact of migration on growth, development and poverty reduction in countries of origin, it also observes that

international migration contributes to the development of countries of destination by filling gaps in the labour market, by providing essential skills and by bringing social, cultural and intellectual dynamism to the societies that migrants have joined.

3. A fuller assessment of the impact of immigration generally on destination countries was conducted by the International Labour Office in its report Towards a Fair Deal for Migrant Workers in the Global Economy, in preparation for the discussion on migrant workers at the June 2004 International Labour Conference. This assessment identifies a number of benefits, such as rejuvenation of populations, and net economic benefits by meeting general labour market shortages, helping to prevent inflation, supplying particular skills that are in high demand, and providing incentives for capital accumulation.
 But the report also cites research that immigration can depress the wages of local workers, although this mainly affects those in low-skilled occupations.
 While concerns exist in many countries of employment, particularly in Europe, that migrants may become a burden on the social welfare system, the findings discussed in the report would appear to indicate that such concerns are largely unjustified, particularly in those countries where a considerable majority of migrants are of working age with the result that their presence usually constitutes a fiscal benefit overall.
 The social consequences of immigration on destination countries can also be positive, particularly when immigration transforms societies and major world cities into vibrant and culturally diverse milieu, but there are also negative consequences in terms of social stratification and segmentation of the labour market.
 These effects are often exacerbated by the presence of large numbers of irregular migrants.
 Therefore, concerted action to reduce irregular migration is particularly important in mitigating some of the negative social consequences of immigration generally, although, as discussed below, such action should also comprise safeguards to protect the rights of those irregular migrants already present in the country of employment. Moreover, as the report pointedly observes, the positive and negative effects of immigration on countries of employment should not necessarily be taken as a given and that “integration policies, as well as social and economic conditions, determine the final consequences of migration”.

4. Two non-binding processes have recently led to the preparation and adoption of principles and guidelines concerning migration and development. In response to the plan of action for migrant workers adopted by a resolution of the International Labour Conference in June 2004,
 the International Labour Office prepared a Draft ILO Multilateral Framework on Labour Migration, which was endorsed recently at a Tripartite Meeting of Experts. This document, in the Introduction, recognizes that

Labour migration can have many beneficial elements for those countries which send and receive migrant workers, as well as for the workers themselves. It can assist both origin and destination countries in economic growth and development.

The Draft ILO Multilateral Framework devotes a whole section to the subject of migration and development where the following principle is advanced: “The contribution of labour migration to employment, economic growth, development [and the alleviation of poverty] should be recognized and maximized for the benefit of both origin and destination countries”.
 With a view to giving effect to this principle, the Draft ILO Multilateral Framework lists a number of guidelines that should be given due consideration, including four guidelines of particular relevance to the development of the country of employment.

· integrating and mainstreaming labour migration in employment, labour market and development policy;

· expanding analyses of the contribution of labour migration and migrant workers to the economies of destination countries, including employment creation, capital formation, social security coverage and social welfare;

· promoting the positive role of labour migration in advancing or deepening regional integration;

· promoting and providing incentives for enterprise creation and development, including transnational business initiatives and micro-enterprise development by men and women migrant workers in origin and destination countries.

5. Another recent non-binding document also recognises the value of migration to the development of countries of employment. The International Agenda for Migration Management (IAMM)
 is the product of the Berne Initiative, a State-owned consultative process facilitated by the International Organization for Migration (IOM), which sets out common understandings and effective practices for a planned, balanced and comprehensive approach to the management of migration, including labour migration. In the section on Migration and Development, the IAMM advocates that “[p]roperly managed, international migration can contribute to the development of both countries of origin and destination”.
 The IAMM also lists a number of effective practices with regard to cooperation in migration and development, which all have relevance to the development of countries of employment.

6. The understandings of development, as referred to in the GCIM’s report, the ILO Draft Multilateral Framework and the IAMM, clearly go beyond economic development and resonate in the definition of development found in the UN General Assembly’s 1986 Declaration on the Right to Development:

[D]evelopment is a comprehensive economic, social, cultural and political process, which aims at the constant improvement of the well-being of the entire population and of all individuals on the basis of their active, free and meaningful participation in development and in the fair distribution of benefits resulting therefrom.

7. Furthermore, the Declaration underlines that “[t]he human person is the central subject of development and should be the active participant and beneficiary of the right to development”,
 thus reinforcing the belief that sustainable development can only occur through respect for and protection of human rights. Indeed, these two notions are indivisible. It is difficult therefore to envisage how the labour migration process can enhance development in both countries of origin and destination in the absence of adequate respect for and protection of the rights of all migrant workers and their families during the whole migration continuum of departure, travel and return. The link between labour migration, development and human rights is articulated eloquently in the most recent General Assembly resolution on International migration and development:

Realizing the benefits that international migration can bring to migrants, their families, the receiving countries and their communities of origin and the need for countries of origin, transit and destination to ensure that migrants, including migrant workers, are not subject to exploitation of any kind and the need to ensure that the human rights and dignity of all migrants and their families, in particular of women migrant workers, are respected and protected.

8. This paper discusses how the signature, ratification and effective implementation of the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICMW)
 can be used as a tool to enhance development in the country of employment. The paper addresses three areas: (1) protection of the rights of migrant workers and their families as a means of enhancing their integration in the country of employment and thus their contribution to the host community; (2) protection of the rights of irregular migrants with a view to reducing the negative effects of irregular migration on the country of employment; and (3) the role of inter-State cooperation in enhancing development in the country of employment, as outlined in Part VI of the ICMW on the promotion of sound, equitable, humane and lawful conditions in connection with international migration.

9. Throughout this discussion, it is important to recall, as underlined by the Special Rapporteur on the human rights of non-citizens, that the human rights of all migrant workers and members of their families are protected by the other core human rights treaties,
 which make few distinctions between citizens and non-citizens, including those in an irregular situation:

Based on a review of international human rights law, the Special Rapporteur has concluded that all persons should by virtue of their essential humanity enjoy all human rights unless exceptional distinctions, for example, between citizens and non-citizens, serve a legitimate State objective and are proportional to the achievement of that objective.

The unequivocal application of the principle of equal treatment and non-discrimination in these treaties with regard to the enjoyment by all migrants of their human rights is particularly important given the considerably higher ratification record of these instruments as compared to the ICMW and when analysing the more limited content of some of the rights protected by the ICMW, especially trade union rights, the right to health and the right to adequate housing.
2. Protecting migrant workers and their families and enhancing development through integration

10. The realisation of the effective protection of the rights of migrant workers and their families is essential to their successful integration in the host society and also assists in their successful reintegration in the society of their country of origin on their return. Migrant workers and their families who are integrated in the host society are in a far better position to contribute to the sustainable development of the country of employment through their own employment and their social, cultural and political participation in accordance with the broader understanding of development discussed above.

11. In keeping with Article 7 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) (“right of everyone to the enjoyment of just and favourable conditions of work”) and the universal scope of international labour standards, as confirmed by numerous ILO Conventions applicable to persons in their working environment, Article 25 ICMW stipulates that all migrant workers, regardless of legal status, are to be afforded equal treatment in respect of remuneration, other conditions of work and other terms of employment.
 While Article 54(1) in Part IV of the ICMW, which is confined in its application to regular migrant workers, affords them equal treatment with nationals in respect of protection against dismissal and unemployment benefits, these entitlements are not really additional because protection against dismissal is explicitly covered by the reference to equal treatment in respect of the “termination of the employment relationship” in Article 25 ICMW whereas access to unemployment benefits is implicitly encompassed by Article 27(1) ICMW on social security. Indeed, Article 54 ICMW underlines that it is without prejudice to the rights provided for in Articles 25 and 27 ICMW.

12. The protection of all migrant workers in their working environment is strengthened in the ICMW by the confirmation of their right to equality with nationals before the courts and tribunals,
 (although free legal assistance is only provided in respect of criminal proceedings to those who have insufficient means to pay),
 and the right to organise given that these are both means by which migrant workers can realise their employment rights in practice. However, trade union rights is one area where the ICMW, on a literal reading, makes an incorrect distinction between the rights of regular and irregular migrant workers to form their own trade unions. Part III of the Convention only speaks of the right to join existing trade unions,
 while Part IV grants the right to form trade unions to regular migrant workers.
 This position does not conform to the recognised universal rights to form and join trade unions in the International Covenant on Civil and Political Rights (ICCPR) and the ICESCR, which apply to everyone without distinction,
 or the right to organise in ILO Convention No. 87 of 1948 on Freedom of Association and Protection of the Right to Organise.
 Indeed, the ILO Committee on Freedom of Association, mandated by the ILO Constitution to hear complaints against all ILO Member States regardless of whether they have ratified Convention No. 87 given the fundamental character of freedom of association and the right to organise,
 has confirmed recently in two cases that this right is applicable to irregular migrant workers.

13. While it would appear better in practice for irregular migrant workers to join existing national trade unions rather than to form their own unions because of the greater influence established unions can exert on employers and government and while there are also strong arguments for such unions to unionise irregular migrant workers in the interests of all their members, some of the sectors in which irregular migrant workers are employed, such as domestic work, are largely comprised of non-nationals, or agriculture, where they have little or no union representation
 with the result that the clear recognition of a right to form trade unions for irregular migrant workers is particularly important. It is to be hoped that the Migrant Workers Committee, in issuing Concluding Observations to States parties and eventually in a General Comment, clarifies this apparent anomaly regarding trade union rights in the ICMW in accordance with the unambiguous position on this question in general international human rights and international labour law. In this regard, in relation to those States parties that have accepted the higher international standards, the Committee would need to apply Article 81 ICMW, which provides that “[n]othing in the present Convention shall affect more favourable rights or freedoms granted to migrant workers and members of their families by virtue of: (a) the law or practice of a State Party; or (b) any bilateral or multilateral treaty in force for the State Party concerned”.
14. The effective access of all migrant workers and their families to social rights is critical in preventing their marginalisation and social exclusion in the host society, thus assisting their integration and enhancing development in the country of employment. Part III of the ICMW underlines the application of the principle of non-discrimination and equal treatment between nationals and all migrant workers and their families regardless of their legal status in respect of access to basic social rights, such as rights to social security, (subject however to the fulfilment of requirements in applicable national legislation, bilateral and multilateral treaties), emergency medical care, and access to education.
 The importance of securing these rights and other social rights to irregular migrant workers and their families with a view to reducing the adverse impact of irregular migration on the social development of the country of employment is considered in the section below.

15. Part IV grants more extensive social rights to regular migrant workers and their families on equal terms with nationals, such as the right of access to housing, including social housing schemes, and equal access to social and health services.
 Importantly, Part IV also obliges States parties to take measures to facilitate the reunion with the migrant worker of close family members.
 While the ICMW does not appear to impose a hard and fast obligation on States parties to admit family members, explicit policies preventing family reunion irrespective of a migrant worker’s length of stay, such as those practiced by governments in some countries of employment, would clearly contravene this provision. Moreover, as confirmed by other human rights bodies, such as the European Court of Human Rights and the Human Rights Committee, restrictions on family reunion and thus the right to respect for family and private life, in the context of admission to the territory or expulsion, can only be justified pursuant to a legitimate State objective and through proportionate means.

16. The ICMW, in Article 31, guarantees all migrant workers and members of their families a right to respect for their cultural identity and to maintain cultural links with their country of origin. States parties may take appropriate measures to assist and encourage efforts in this regard. The ability of migrant workers and their families to preserve and develop their cultural identity in the country of employment is not only important for their self-worth and individual development but can also be a source of cultural enrichment to the country of employment, provided of course that culture is not considered a static notion but as an evolving concept which can encompass and value diversity. Maintenance and enhancement of migrants’ cultural identity also has advantages in terms of the economy because of the trade and business links that can be fostered on the basis of the retention and development of cultural and social links established between migrants in destination countries and their compatriots in the country of origin. This right is further elaborated in Part IV of the ICMW in respect of lawfully resident migrant workers and their families, where States parties are required to endeavour to facilitate, in collaboration with countries of origin whenever appropriate, the teaching of the mother tongue and culture to the children of migrant workers.
 It should be emphasized, however, that these provisions cannot be opposed on the grounds that their application risks marginalizing migrants or creating migrant ghettos in countries of employment because they are balanced by provisions affording migrants equal treatment with nationals in respect of access to and participation in the cultural life of the country of employment and requiring States parties to pursue policies aimed at ensuring the integration of children in the local school system, particularly in respect of teaching them the local language.

17. Enjoyment of political rights is one of the few exceptions made by general international human rights law between citizens and non-citizens. For example, the ICCPR explicitly confines these rights to citizens.
 However, the evolving law and practice today in some countries, particularly in Europe, is to grant these rights, defined normally as the rights to vote and stand as a candidate in elections at the municipal or local level, to foreigners after they have lawfully resided in the country for a certain period of time. Indeed, the Council of Europe has adopted a Convention on the Participation of Foreigners in Public Life at the Local Level,
 to date ratified mainly by the Nordic countries, which requires States parties to grant the right to vote and to stand for election in local authority elections to foreign nationals after five years of lawful and habitual residence.
 Moreover, in the enlarged European Union (EU) of 25 Member States, EU citizens residing in other Member States have the right to vote and to stand as a candidate in municipal elections as well as in elections to the European Parliament.
 In keeping with such developments, the ICMW stipulates, though somewhat tentatively, in Article 42(3) that “[m]igrant workers may enjoy political rights in the State of employment if that State, in the exercise of its sovereignty, grants them such rights”.
 While this provision essentially defers to States of employment on the question of political rights, it should be read with the other sub-paragraphs of Article 42 ICMW, which impose obligations on all States parties in the labour migration process to consider the establishment of procedures and institutions where account can be taken of migrant workers’ special needs, aspirations and obligations, and on States of employment to facilitate, in accordance with national legislation, the consultation or participation of migrants in decisions concerning the life and administration of local communities, which may of course extend to affording them some voting rights.
 This forward-looking approach is clearly supportive of a deeper and more meaningful understanding of the integration of migrants in the society of the country of employment. It is strongly arguable that the political development of a country requires all persons resident and integrated in that society and affected by its decisions to be empowered to contribute to such decisions. However, migrant workers and their families are often excluded from important decisions affecting their welfare. In this regard, the explicit reference in the ICMW to the right to form associations in addition to trade unions for the promotion and protection of the wider interests of migrant workers and their families, such as their economic, social, cultural and other interests, is important,
 although, as noted earlier, it is unfortunate and also inconsistent with general human rights law and international labour standards that this right is limited to regular migrants. The ICMW and the Committee on Migrant Workers can therefore play an important role in encouraging States parties to give migrant communities and Diaspora associations a more extensive and concrete role in the actual formulation of State migration policies, which can only have a positive impact on the overall development of countries of employment.

18. The rights in Articles 24 and 29 ICMW, which provide respectively that “[e]very migrant worker and every member of his or her family shall have the right to recognition everywhere as a person before the law” and that “[e]ach child of a migrant worker shall have the right to a name, to registration of birth and to a nationality”, are particularly important for the participation of migrants as members of the political and social community of a country of employment. The value of these rights was confirmed in September 2005 by the Inter-American Court of Human Rights, which ruled that the discriminatory application of nationality and birth registration laws in respect of children born in the territory of the country concerned but whose parents possessed irregular immigration status, contravened the American Convention on Human Rights by rendering such children stateless and thus unable to access these rights as well as other important rights, such as the right to education and equal protection of the law.

19. The broader accepted understanding of development as a social, cultural and political process, and not merely an economic process, is of particular significance when addressing the position of temporary migrant workers. One of the consequences of globalisation in the world of work has been an increase in the availability of temporary and flexible jobs, which in many developing countries are being filled by regular and, increasingly, irregular migrant workers.
 Clear temptations exist therefore on the part of governments and employers to treat such temporary migrant workers as only economic men and women, and, in particular, to limit their social and cultural rights. Restrictions on the access of temporary workers to important rights, such as family reunion, vocational training and certain social security benefits (especially non-contributory benefits) are increasingly justified on the basis of their length of stay in the country of employment. The adverse effects of denying these rights and thus also integration opportunities to temporary migrants in the country of employment, however, are arguably evident today in the much higher unemployment rate among non-nationals and their children in most countries of western Europe (with the exception of Greece and Italy),
 which to a certain extent is a legacy of past temporary labour migration programmes that did not devote sufficient attention (if indeed any attention at all) to social integration. While Part V of the ICMW permits States parties to limit some rights in respect of certain categories of temporary migrant workers (e.g. seasonal, specified employment and project-tied labour migrants),
 including family reunion, generally-speaking it does not support making differentiations between migrant workers on the basis of the length of time they spend in the country. This position is also supported in the Draft ILO Multilateral Framework on Labour Migration. In Section V on the Protection of migrant workers, the Draft Framework underlines that “[a]ll international labour standards apply to migrant workers, unless otherwise stated”.
 The Draft Framework stipulates further that, in formulating national law and policies concerning the protection of migrant workers, governments should be guided by the underlying principles of ILO Conventions Nos. 97 and 143 and their accompanying Recommendations Nos. 86 and 151, “particularly those concerning equality of treatment between nationals and migrant workers in a regular situation and minimum standards of protection for all migrant workers”. The principles contained in the ICMW should also be taken into account.
 Importantly, one of the guidelines to be given due consideration in this section is “ensuring that restrictions on the rights of temporary migrant workers do not exceed relevant international standards”.
 It is perhaps telling, however, that the wording in the original version drafted by the International Labour Office was stronger and recommended the removal of “unwarranted restrictions on the rights of temporary migrant workers”.

3. Protecting the rights of irregular migrant workers and enhancing development by minimising the abuses connected with irregular labour migration movements

20. While the phenomenon of irregular labour migration is considered to be undesirable for the migrants themselves and for all countries involved in the international labour migration process, its implications are considerably more complex than they would appear at first glance.
 Irregular migration for employment is objectionable for a number of reasons, although these reasons are not always advanced in the same order of importance. First and foremost, from a human rights standpoint, irregular migrants are often exploited on their way to and when they arrive in the country of employment. In particular, those who enter clandestinely are highly prone to abuse by traffickers, smugglers, employment intermediaries or recruitment agents as well as employers, although it is commonly recognised that many irregular migrants arrive lawfully and then overstay the period of validity of their visas and/or residence permits.
 Secondly, the presence of large groups of irregular migrants in a country with no real prospect of integration seriously risks their marginalization in the host society and is hardly conducive to social cohesion and hence the development of the country of employment. Thirdly, the presence of irregular migrants undermines the wages and working conditions of the domestic labour force (i.e. national workers and lawfully resident migrant workers) because it permits employers to maintain wages at low levels and to preserve employment sectors or businesses, which would otherwise struggle to compete.
 Fourthly, the existence in a precarious employment situation of large numbers of irregular migrant workers, who are at risk of expulsion from the country of employment in times of a downturn in the economy, may well affect adversely relations between countries of employment and countries of origin.

21. On the other hand, irregular migration is perceived to have its advantages from a purely economic point of view. Firstly, given the lower wages paid to irregular migrant workers and the avoidance by employers of the payment of social security contributions, it enables certain sectors of the economy to compete in the global market,
 although this advantage needs to be offset against the longer-term disadvantages of the continued operation of inefficient businesses in the economy and the loss of tax revenues to the State. It is unsurprising, therefore, that most irregular migrants find themselves in lower-skilled jobs in labour intensive sectors, such as agriculture, construction and services, where there is severe competition in the globalised economy, and which consequently seek out cheaper workers. Nationals are generally unwilling to perform such jobs because they are low-paid, difficult, degrading or dangerous as well as being considered of a low social status with the result that employers turn to migrant labour. Secondly, given the flexible nature of many of these jobs, sometimes requiring only a few days or even hours of work at a time,
 irregular migrants are considered to comprise the ideal flexible labour force. Thirdly, in times of downturn in the economy, migrant workers in an unauthorised situation, can be apprehended and returned to their countries of origin or third countries. Governments, however, often turn a blind eye to the presence of this group in their labour force when it is perceived as being clearly beneficial to the economy.
 The absence of workplace inspections and the taking of half-hearted enforcement measures in many countries provide considerable credibility to this hypothesis.

22. The ICMW takes a clear and principled human rights approach to the problem of irregular migration. Irregular migration is to be discouraged and prevented because of the serious human problems it engenders, but not at the expense of those migrant workers and their families who have already moved in an unauthorised manner and are resident in the country of employment. The Preamble to the ICMW is enlightening on this point:

Bearing in mind that the human problems involved in migration are even more serious in the case of irregular migration and convinced therefore that appropriate action should be encouraged in order to prevent and eliminate clandestine movements and trafficking in migrant workers, while at the same time assuring the protection of their fundamental human rights.

Moreover, the ICMW considers that protecting the human rights of irregular migrants and affording regular migrants a number of additional rights is an integral aspect of preventing irregular migration on the basis that such an approach deters employers from hiring irregular migrants in the first place:

Considering also that recourse to the employment of migrant workers who are in an irregular situation will be discouraged if the fundamental human rights of all migrant workers are more widely recognized and, moreover, that granting certain additional rights to migrant workers and members of their families in a regular situation will encourage all migrants and employers to respect and comply with the laws and procedures established by the States concerned.

23. Preventing and reducing irregular migration constitute important objectives in Part VI of the ICMW on the promotion of sound, equitable and lawful conditions in connection with international labour migration. Article 68(1) ICMW obliges States Parties, including transit States, to “collaborate with a view to preventing and eliminating illegal or clandestine movements and employment of migrant workers in an irregular situation”. The role of inter-State cooperation in fostering development in countries of employment is discussed in more detail in the section below. The measures foreseen in Article 68 ICMW include the adoption of appropriate safeguards against the dissemination of misleading information relating to immigration and emigration; measures to detect and eradicate illegal or clandestine movements; and the imposition of sanctions on persons, groups or entities who organise, operate or assist in such movements (such as smugglers and traffickers), including sanctions on employers.
 The existence of these preventive measures, therefore, dispels the myth sometimes perpetuated about the ICMW that it encourages irregular migration by granting additional rights to irregular migrants.

24. Part III affords the whole range of human rights (civil and political rights and economic, social and cultural rights) to all migrant workers and members of their families regardless of their legal status in the State party concerned. As noted above, the application of employment rights, including trade union rights, to all migrant workers without distinction is underpinned in general international human rights law, the international labour standards of the ILO, and the protection of human rights at the regional level. In September 2003, the Inter-American Court of Human Rights, in response to a request by Mexico, issued an Advisory Opinion on the juridical condition and rights of undocumented migrants confirming in unequivocal language that the legal status of workers is irrelevant, particularly when protections in the workplace are concerned.

25. Moreover, the express recognition in the ICMW that other social rights in this instrument are applicable to all migrants regardless of legal status is particularly important given that these rights are frequently denied to irregular migrant workers and their families or significantly restricted in the laws of many industrialized countries on the grounds of protecting the social welfare system from abusive claims by this group of persons. However, given that many irregular migrants are actually in employment and often are working in the country without their families, it is questionable how effective such measures can be in deterring their unauthorized stay and subsequent irregular entry. Indeed, as discussed above in connection with the Preamble to the ICMW, an important secondary objective of protecting the rights of irregular migrants is to deter their illegal employment and related abuses. Leaving aside therefore the argument that complete denial of or imposing severe restrictions on the social rights of irregular migrants constitute serious human rights violations, objectively-speaking, human rights’ safeguards are likely to be more effective than the former measures in deterring irregular migration.

26. However, the protection of the rights of irregular migrant workers and their families and particularly their social rights under the ICMW is deficient for two reasons. Firstly, while it is of significant symbolic importance that the ICMW accentuates in an explicit manner that important social rights, such as rights to social security, health care and education, are applicable to irregular migrants, the scope of some of these rights in the ICMW appears narrower than corresponding rights afforded to all persons, including those without legal status, in general international human rights law as interpreted by the competent treaty bodies. One important example is the right to emergency medical care in Article 28 ICMW, which emphasizes also that “emergency medical care shall not be refused [to migrant workers and members of their families] by reason of any irregularity with regard to stay or employment”. This right, however, is limited, particularly if “emergency medical care” is defined narrowly to encompass, for example, hospital treatment and not doctor’s visits or preventive care.
 Consequently, the content of the right in Article 28 ICMW is not in conformity with the holistic understanding of the right to health under Article 12(1) ICESCR, as interpreted by the Committee on Economic, Social and Cultural Rights (ESC Committee) in General Comment No. 14, which is also grounded in the principle of non-discrimination.

27. This approach is also supported at the regional human rights level by the importance attached to access to health care under the European Social Charter (and Revised Charter) of the Council of Europe. Even though the Appendix to the Charter limits its application to migrants who are nationals of Contracting Parties and lawfully resident in the territory of another Contracting Party, the European Committee of Social Rights, which monitors the implementation of the (Revised) Charter in Council of Europe member States, has applied its provisions to irregular migrants. In a complaint against France under the Additional Protocol to the European Charter Providing for a System of Collective Complaints,
 the Committee found that restrictions on the access of children to health care is a violation of Article 17 of the (Revised) Charter concerned with the right of children and young persons to protection and assistance.
 The Committee justified its departure from the plain text of the (Revised) Charter through the following powerful reasoning.

29. [T]he Charter must be interpreted so as to give life and meaning to fundamental social rights. It follows inter alia that restrictions on rights are to be read restrictively, i.e. understood in such a manner as to preserve intact the essence of the right and to achieve the overall purpose of the Charter.

30. As concerns the present complaint, the Committee has to decide how the restriction in the Appendix ought to be read given the primary purpose of the Charter as defined above. The restriction attaches to a wide variety of social rights in Articles 1-17 and impacts on them differently. In the circumstances of this particular case, it treads on a right of fundamental importance to the individual since it is connected to the right to life itself and goes to the very dignity of the human being. Furthermore, the restriction in this instance impacts adversely on children who are exposed to the risk of no medical treatment.

31. Human dignity is the fundamental value and indeed the core of positive European human rights law – whether under the European Social Charter or under the European Convention of Human Rights and health care is a prerequisite for the preservation of human dignity.

32. The Committee holds that legislation or practice which denies entitlement to medical assistance to foreign nationals, within the territory of a State Party, even if they are there illegally, is contrary to the Charter.

28. In interpreting the right to health care under the ICMW, the Migrant Workers Committee will therefore be on firmer ground if it applies the more holistic notion of the right to health, as found in the ICESCR, and only considers the narrower obligation in Article 28 ICMW in circumstance where resources for health care in a particular State party (country of employment or transit country) are inadequate to meet the full health needs of both national and migrant populations.

29. Another substantive omission in the ICMW relates to housing rights, which are limited to regular migrants in Article 43(1)(d) ICMW concerned with the right of access to housing and Article 70 ICMW, which places States parties under an obligation to take measures “to ensure that working and living conditions of migrant workers and members of their families in a regular situation are in keeping with the standards of fitness, safety, health and principles of human dignity”. It is revealing that an earlier draft of this provision applied to all migrant workers and their families, including irregular migrants.
 While an entitlement to some housing provision might be deduced from Article 64 ICMW, which contains the general obligation on States parties to “consult and cooperate with a view to promoting sound, equitable and humane conditions in connection with the international migration of workers and members of their families”, it is doubtful whether this obligation can aspire to the ESC Committee’s understanding of the right to adequate housing under Article 11(1) ICESCR in its General Comment No. 4, which views the content of this right more broadly than the mere provision of shelter in the sense of a roof over one’s head or shelter as a commodity.

30. The second deficiency concerns the absence of specific measures in the ICMW to ensure that irregular migrants can access their rights in practice. At the time of the adoption of the ICMW, Professor Linda Bosniak wrote that irregular migrants “present human rights law with an especially hard case”.
 Irregular migrants face a combination of legal and practical obstacles in accessing their rights. The following obstacles have been identified in the European context. Legal obstacles include: the invalidity of employment contracts involving irregular migrants; the denial of trade union rights as discussed above; the imposition of formal obligations on public officials to denounce irregular migrants to the immigration authorities; measures criminalizing irregular migration, both at the national and regional level; and the unavailability of legal aid before employment tribunals. Practical obstacles include limited access of irregular migrants to the health care system in view of the absence of information about their rights as well as the onerous bureaucratic conditions imposed on such access, and difficulties in the provision of adequate schooling to the children of irregular migrants despite the existence of compulsory education requirements in most countries.

31. In October 2005, the NGO, Platform for International Cooperation on Undocumented Migrants (PICUM), published a report on Ten Ways to Protect Undocumented Migrant Workers, which advances ten recommendations how civil society (NGOs, trade unions and other organisations) can take action to protect the rights of irregular migrant workers.
 Some of these recommendations are connected with enabling irregular migrant workers to enjoy specific rights, such as their employment rights, access to courts and tribunals and the right to organise. Particular emphasis is placed on the collection of concrete data about irregular migrant workers and the provision of information to them about their rights. With regard to this last point, the report observes that “[a] central element in protecting undocumented workers is to inform them of the rights that they have and how to exercise them”.
 Therefore, Article 33 ICMW, which is located in Part III of the ICMW, is particularly important because it imposes extensive obligations on States parties (States of employment, transit and origin) to provide information to all migrant workers and members of their families concerning their rights arising out of the ICMW as well as “the conditions of their admission, their rights and obligations under the law and practice of the State concerned and such other matters as will enable them to comply with administrative or other formalities in that State”.
 In monitoring the implementation of the reports of States parties under the ICMW, it is important that the Migrant Workers Committee devotes particular attention to how the rights of irregular migrant workers and members of their families are protected in practice and the information that is made available about their rights to all migrant workers and their families, including irregular migrants.
32. One of PICUM’s recommendations to protect irregular migrant workers is to regularise their situation in the country of employment. The ICMW does not prohibit the adoption of such measures at the national level. On the one hand, Article 35 ICMW stipulates that the application of Part III to irregular migrants is not tantamount to implying regularisation of their situation or any right to such regularisation. On the other hand, Part VI places States parties under an obligation, where there are irregular migrants present in their territory, to take appropriate measures to ensure that such a situation does not persist and instructs States parties considering regularisation of irregular migrants to take account of certain factors, such as the circumstances of their entry, the duration of their stay in the country of employment and other relevant considerations, particularly those relating to the family situation.
 While an acknowledged and frequently cited disadvantage of regularisation programmes is their potential to encourage further irregular movements, regularisation nonetheless constitutes a valid response, particularly in those situations where migrants are in gainful employment or cannot be returned for legal, humanitarian or practical reasons. Moreover, the prolonged presence of a marginalized and disadvantaged group in the territory can only be detrimental to social cohesion and the economic and social development prospects of the country of employment:
There are several reasons as to why regularization is good not only for undocumented workers, but for society at large. Having a large group of people working in an informal economy undermines the economy as a whole. Regularizing undocumented workers is a way of combating the informal economy while at the same time improving the lives of these workers. Furthermore, regularization creates more visibility of the target group that social policies are meant to protect but who, because of their irregular status, are denied this protection.

33. Therefore, the Migrant Workers Committee should elicit information from States parties, particularly employment and transit countries, about the measures taken or envisaged to regularise irregular migrant populations on their territories with a view to drawing up best practices regarding the application of such measures for the benefit of both migrants and the development of the countries concerned.
4. Role of inter-State consultation and cooperation in enhancing development in the country of employment through the promotion of sound, equitable, humane and lawful conditions in connection with international labour migration

34. Inter-governmental consultation and cooperation on migration is increasing at the global and regional levels.
 Given the apparent preference of many governments for engaging in regional and global consultative and cooperative processes on labour migration, which also encompass issues relating to the protection of migrant workers, rather than proceeding to accept normative legally binding instruments, such as the ICMW, the question arises whether such instruments are no longer pertinent in view of the emerging new forms of governance on migration at the inter-State level. However, this is another misconception about the ICMW, which needs to be dispelled. While the ICMW establishes a principled framework for the protection of the human rights of all migrant workers and their families irrespective of their status, it also acknowledges in numerous places and particularly in Part VI that such a human rights framework cannot be effectively applied without consultation and cooperation between States, which involves not only inter-State consultation and cooperation at the bilateral, regional and multilateral level but also government consultation and cooperation with pertinent stakeholders, such as employers, trade unions and other organisations. In this way, therefore, consultative and cooperative processes on labour migration and acceptance of legally binding standards on the protection of the rights of all migrant workers and their families should be viewed as mutually reinforcing, with the potential to benefit both migrants and the States concerned. Moreover, consultation and cooperation between States parties under the ICMW is of particular relevance for enhancing the sustainable development of both countries of origin and employment.

35. Part VI on the promotion of sound, equitable, humane and lawful conditions in connection with international labour migration is the principal section in the ICMW addressing inter-State consultation and cooperation. Importantly, in conformity with the broader conception of development discussed in the Introduction above, the general obligation of States parties in Article 64(1) ICMW to consult and cooperate in promoting the aforementioned conditions, requires “due regard … [to] be paid not only to labour needs and resources, but also to the social, economic, cultural and other needs of migrant workers and members of their families involved, as well as to the consequences of such migration for the communities concerned”.

36. Part VI also discusses consultation and cooperation between States parties in respect of the following areas:

· Consultation, exchange of information and cooperation between the competent authorities of States parties involved in the international migration of workers and members of their families (Article 65(1)(b));

· Cooperation in the adoption of measures regarding the orderly return of migrant workers and members of their families to the State of origin when they decide to return or their authorization of residence or employment expires or when they are in the State of employment in an irregular situation (Article 67(1));
· Cooperation with a view to promoting adequate economic conditions for the resettlement of regular migrant workers and to facilitating their durable social and cultural reintegration in the State of origin (Article 67(2)).
37. The ICMW also attaches considerable importance to the role of bilateral, regional and multilateral arrangements and agreements, particularly in the context of furthering the rights of migrant workers and members of their families.
 Indeed, as noted earlier, if bilateral and other multilateral instruments in force for the State party concerned grant more favourable rights and freedoms to migrants, such instruments must be respected.
 Bilateral agreements are also referred to in other parts of the ICMW, with the objective of broadening the categories of protected migrants or augmenting rights. The definitions of self-employed migrant workers or dependant relatives of migrant workers in the ICMW can effectively be extended by virtue of bilateral agreements.
 Similarly, the important obligations imposed on States of employment in Article 50 ICMW to consider affording family members an authorization to stay in the country after the death of a migrant worker or, if this is not possible, a reasonable time to settle their affairs before departure are subject to the more favourable provisions in bilateral agreements.
 However, in a few instances, the ICMW also refers to bilateral agreements in the context of limiting rights. For example, access to employment for migrant workers can be limited for up to a period of five years in pursuance of policies granting priority to nationals or persons assimilated to them for these purposes by virtue of bilateral or multilateral agreements or national legislation.
 Similarly, provisions instructing States parties to consider granting family members of migrant workers or seasonal workers, who have worked in the State of employment for a significant period of time, priority access to the labour market over other workers seeking admission are expressly subject to applicable bilateral and multilateral agreements.
 Finally, as is common to other multilateral instruments concerned with the right of migrant workers to social security on a basis of equality with nationals, such as the social security agreements adopted under the auspices of the ILO or the Council of Europe,
 the ICMW recognises that the social security rights of migrants cannot be adequately protected without further inter-State cooperation on the bilateral level.
38. The ICMW also addresses the cooperation of governments with other organisations, which is of particular relevance to the right of information discussed in the previous section. Article 33(1) ICMW stipulates that the obligation to disseminate information can be undertaken through “employers, trade unions, or other appropriate bodies and institutions”. Moreover, as discussed earlier in the context of the integration of regular migrant workers and their fuller political participation in the State of employment, Article 42(2) ICMW requires such countries to “facilitate, in accordance with their national legislation, the consultation or participation of migrant workers and members of their families in decisions concerning the life and administration of local communities”.
5. Conclusion

39. The positive contribution that migrant workers and their families can make to the economic, social, cultural and political development of countries of employment receives relatively little attention in contrast to the extensive discussion on the impact of international labour migration on development in countries of origin. Therefore, by increasing awareness of the importance of the protection of the rights of all migrant workers and their families to the former process in terms of their integration, preventing the marginalisation and social exclusion of irregular migrants in particular and underscoring the place of inter-State cooperation and dialogue in helping to safeguard these rights and in promoting inter alia sound, equitable, humane and lawful conditions for international labour migration, the ICMW should be considered as an integral element in the multifaceted discourse on migration and development. Furthermore, the increased attention devoted during the Day of General Discussion to the role migrant workers and their families play in the development of countries of employment and the importance of the protection of their human rights in this regard will also assist in highlighting the central place of human rights in the sustainable development of all countries in the labour migration process.
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